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STATEMENT OF THE | SSUE

The issue for determ nation is whether Petitioner nust
rei mhurse Respondent for paynents totaling $29,701. 19 that
Petitioner admttedly received fromthe Medi caid Program between
May 1, 1996, and March 31, 1998, in conpensation for the
provi sion of honme health services. Respondent contends that
Petitioner is not entitled to retain the paynents in question,
primarily on the allegations that the conpensated services were
not nedically necessary, were inproperly docunented, or both.

PRELI M NARY STATEMENT

Respondent Agency for Health Care Admi nistration (the
"Agency") is the agency responsible for admnistering the
Fl orida Medicaid Program Petitioner Mnef Health Services,
Inc. ("Monef") is a |icensed home health agency which is
enrol l ed as a Medicaid provider.

On Cct ober 5, 2000, the Agency issued a Final Agency Audit
Report demandi ng that Monef reinburse the Agency $30, 266.35 in
al | eged Medi cai d overpaynents for services (home health aide and
skilled nursing care) that Mnef had rendered to Medicaid
reci pients between May 1, 1996, and March 31, 1998.

By letter dated Cctober 30, 2000, Monef tinely requested a
formal adm nistrative hearing, and the Agency referred the

matter to the Division of Admi nistrative Hearings. Thereafter



the parties were duly notified that a final hearing would begin
at 10:00 a.m on April 24, 2001, at the M am -Dade County
Courthouse in Mam, Florida. Both sides appeared at the
schedul ed tine and place; the final hearing | asted one day.
When the hearing began, the Agency represented that, after
further consideration, it had decided to give Mnef the benefit
of the doubt on sonme disputed clains, reducing the anmount in
controversy to $29, 701. 19.
Also at the outset of the hearing, the parties announced
their agreenent that if the Agency’ s physici an-consultant,
Dr. John Sull enburger, were to take the stand, his expert
testi nony, based on the patients' nedical records, would be that
the services alleged by the Agency to be nedically unnecessary
were, in his opinion, nedically unnecessary. There being no
di spute regarding this witness's ultimte opinion, the parties
stipulated that Dr. Sull enburger would not need to testify, and
that the factfinder could consider and rely upon his opinion as
t hough he had expressed it under oath, upon exam nation. Wth
t he Agency's consent, Mnef —which conceded that it had brought
no expert witness of its own to rebut Dr. Sullenburger's
testi nony—+eserved the right to argue that the nedical records

and other materials expected to be offered in evidence woul d



support findings of nedical necessity, contrary to
Dr. Sull enburger’'s opinion

The Agency identified 42 exhibits, nunbered 1 through 42,
and offered theminto evidence. Wthout objection, Respondent's
Exhibits 1 through 42, many of which were conposites draw ng
t oget her agency work papers and patients' nedical records, were
adm tted.

The Agency called two witnesses: Ellen WIIiams,

Medi cai d/ Heal t hcare Program Anal yst; and Claire Bal bo, RN
These wonen are Agency enpl oyees who had been personally
involved in the Medicaid audit of Monef. Monef's only w tness
was its Director of Nursing, Nse Essiet, RN, B.A, B.S.CN.,
M P. A Monef proffered no exhibits.

A transcript of the final hearing was filed with the
Division on July 18, 2001. The parties filed proposed
recommended orders, and these papers were carefully considered
in the preparation of this Recommended Order

FI NDI NGS OF FACT

The evidence presented at final hearing established the
facts that follow

1. The Agency is responsible for adm nistering the Florida
Medi caid Program As one of its duties, the Agency nust recover

"overpaynents . . . as appropriate,” the term "overpaynent"

4



being statutorily defined to mean "any anmount that is not

aut hori zed to be paid by the Medicaid programwhether paid as a
result of inaccurate or inproper cost reporting, inproper

cl ai m ng, unacceptabl e practices, fraud, abuse, or m stake."
See Section 409.913(1)(d), Florida Statutes.

2. This case arises out of the Agency's attenpt to recover
al | eged overpaynents from Monef, a Florida-licensed honme health
agency. As an enrolled Medicaid provider, Mnef is authorized,
under a Medicaid Provider Agreenent with the Agency, to provide
home health services to Medicaid recipients.

3. Under the Medicaid Provider Agreenent, Mpnef assented
to conply with “all local, state and federal |aws, rules,
regul ations, licensure | aws, Medicaid bulletins, manuals,
handbooks and Statenments of Policy as they may be anended from
time to tine.”

4. The hone health services at issue consisted of skilled
nursing care rendered either by a registered nurse (“RN') or a
Iicensed practical nurse (“LPN"), as the needs of the recipient
requi red, together with personal care provided by a hone health
ai de.

5. The "audit period" that is the subject of the Agency's
recoupnent effort is May 1, 1996 to March 31, 1998. During this

audit period, the Medicaid Programrei nbursed Monef for all of



the skilled nursing and hone health aide services that are the
subj ect of this dispute.

6. Largely (though not entirely) on the allegation that
t he home health services in question were not nedically
necessary, the Agency contends that Monef collected overpaynents
totaling $29,701.19 in conpensation for services rendered to
ni ne separate patients.

7. The follow ng table sumrari zes the Agency's

al | egati ons.

PATI ENT NAME GROUND(S) FOR DENI AL | ALLEGED OVERPAYMENT
Loui si ana S. No medi cal necessity | $8, 498. 17
Robert M No nedi cal necessity | $3, 615.54
Mario P. No nedi cal necessity | $2,403. 33
Angel S. No nedi cal necessity | $2,089. 12
Ana G No nmedi cal necessity | $2,015.94
Joann N. No nedi cal necessity | $1, 705. 12
C. Watson No nedi cal necessity | $1, 268. 76
Yvette F. Servi ce refused $122. 16
Rosa P. Mul tiple $7, 983. 05

Medi cal Necessity

8. The proof was in conflict concerning the nedical

necessity of the challenged hone health services that Monef




provided to the foregoing patients. There were three categories
of expert opinion evidence on this issue, described bel ow

9. The attendi ng physicians' opinions. To be Medicaid

conpensabl e, honme health services nust be provided pursuant to a
witten treatnent plan that is prepared individually for each
reci pient and approved by his or her attending physician. The
treatnent plan—ealled a "plan of care" or "plan of treatnent"—
must be revi ewed and updat ed periodically (about every two

mont hs) and al so as the patient's condition changes.

10. A required conponent of all plans of care is the
attendi ng physician's certification that the services specified
in the plan are nedically necessary.?

11. The fact that a treating doctor, by prescribing,
recommendi ng, or approving a nedical service, has attested to
its nmedical necessity is not sufficient, in itself, to support a
finding that the resulting care was nedically necessary. See
Rul e 59G 1. 010(166)(c), Florida Adm nistrative Code.
Nevert hel ess, the attendi ng physician's opinion regarding
medi cal necessity is relevant evidence, even if it is not
i nherently dispositive.

12. In this case, all of the services that the Agency
contends were not nedically necessary had been determ ned to be
nmedi cal | y necessary by the respective patients' treating

physi ci ans.



13. The peer-review organi zations' opinions. During the

audit period, the Medicaid Programwould not reinburse a hone
health agency for any hone visits in excess of 60 visits per
reci pient per fiscal year unless the provider had obtained

aut hori zation to provide such care, in advance, fromthe Agency
or its designee. Such "prior authorization”™ was required to be
based on nedi cal necessity.

14. At tinmes during the audit period the Agency was under
contract with a conpany call ed Keystone Peer Revi ew Organi zati on
("KePRO'"), which acted as the Agency's designee in regard to
pre- approvi ng services above the 60-visit limt. At other tinmes
this function was perfornmed by Florida Medical Quality
Assurance, Inc. ("FMQAI"). 1In a couple of instances, the Agency
itself gave Monef prior authorization to perform services that
it now contends were not nedically necessary.

15. By statute, a peer-review organization's witten
findings are adm ssible in an adm nistrative proceedi ng as
evi dence of nedical necessity or lack thereof. See Section
409.913(5), Florida Statutes.

16. Monef had obtained prior authorization based on
nmedi cal necessity for nost of the services that the Agency has
chal | enged as nedically unnecessary. The opinions of the
Agency's designees, KePRO and FMQAI, are rel evant evi dence of

medi cal necessity.



17. Dr. Sullenburger's opinion. Dr. John Sullenburger is

t he Agency's Medicaid physician. He would have testified at the
final hearing as an expert wi tness for the Agency, but the
parties stipulated that Dr. Sullenburger's ultimte opinion,
based on the nedical records, was that each of the clains that
the Agency all eges was not nedically necessary was, in fact,
unnecessary.

18. By entering into this stipulation, Mnef effectively
waived its right to cross-examne Dr. Sull enburger and thereby
expose the particular facts upon which his opinion was based.

For its part, the Agency relinquished the opportunity to have

t he doctor explain the reasons why he had concl uded that the
patients' attendi ng physicians—and al so, in many instances, the
Agency' s desi gnat ed peer-review organi zati ons—had erred in
maki ng their respective determ nations that the subject services
were nedi cally necessary.

19. As a result of the parties' stipulation concerning
Dr. Sullenburger's testinony, the factfinder was left with a
naked expert opinion that nerely instructed himto decide the
ultimate factual issue of nedical necessity in the Agency's
favor.

20. In making findings regardi ng nedi cal necessity, the
factfinder settled on the followi ng rules of thunmb. G eatest

wei ght was accorded the opinions of KePRO and FMQAI. These were



deened to have the highest probative val ue because the peer-
revi ew organi zati ons' determ nations of nedical necessity were
made before the services in question were provided, and neither
of the Agency's designees had any di scernable notive to stretch
the truth one way or the other. Certainly, the peer-review
organi zations nore closely resenble a disinterested, neutral
deci si on-maker than either the patient’s treating physician or
the Agency's expert w tness (whose opinions were forned after
the services had been rendered and the clains paid); indeed, if
anyt hi ng, KePRO and FMQAI night be expected to tilt in the
Agency's direction (although there was no evidence of such bias
in this case).?

21. The hearsay opinions of the treating physicians, on
t he one hand, and Dr. Sullenburger, on the other, were
considered to be about equally persuasi ve—and none was
particularly conpelling.® It should be stated that the attending
physi cians' certifications of nedical necessity, each of which
| acked anal ysis that m ght have connected the facts concerning a
patient's nmedical condition with the need for services, were as
conclusory as Dr. Sullenburger's ultimate opinion

22. Consequently, in those instances where a peer-review
organi zati on gave Monef a mandatory prior authorization to

render services that the attendi ng physician had certified as
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bei ng nedi cally necessary, it has been found that, nore likely

t han not, the services in question were nedically necessary.
23. In contrast, a closer question arose in those

i nstances where there was no evidence of prior authorization

when such was required. The expert opinions—the attendi ng

physician's on one side, Dr. Sullenburger's on the other—

essentially cancel ed each other out. While ordinarily in an

evidential tie the party without the burden of proof (here,

Monef) would get the nod, in this case the Agency had the

slightest edge, on the strength of Rule 59G 1.010(166)(c),

Fl orida Adm nistrative Code. Under this Rule, an attending

physi cian's approval of a service is not, "in itself,"

sufficient to support a finding of medical necessity.* Because

of the Rule, Mnef needed to introduce sone additional,

per suasi ve evi dence (e.g. the attending doctor's testinony

regarding the need for the service) to overcone Dr.

Sul | enburger' s opinion.”>

Loui si ana S.

24. At the tine that the services in question were
provided, fromMay 7, 1997, until Decenber 20, 1997, this
pati ent, an obese woman in her |ate 60s, was being treated for
di abetes, hypertension, and coronary artery di sease. She was
not able to self-admnister the insulin shots that were needed

to prevent conplications from di abetes.
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25. For the period from May 5, 1997, through June 30,

1997, KePRO gave prior authorization to 53 skilled nursing
visits and 23 hone health aide visits.® Monef was reinbursed for
42 skilled nursing visits and 23 honme health aide visits
conducted in this period.

26. FromJuly 1, 1997, until Septenber 1, 1997, Monef
provided a total of 66 conbined skilled nursing and hone health
aide visits to Louisiana S. The Medicaid Program paid for 60 of
them Because these were the first 60 visits of the fisca
year, which began on July 1, 1997, prior authorization was
nei t her needed nor obt ai ned.

27. During the period between Septenber 1, 1997, and
Novenber 1, 1997, Mnef nade 96 skilled nursing visits, out of
124 that KePRO had pre-approved, and 20 of 27 authorized hone
heal th aide visits.

28. KePRO gave prior authorization for 124 skilled nursing
and 27 home health aide visits for the period from Novenber 1,
1997 to January 1, 1998, of which 54 and 18, respectively, were
made.

29. Based on the levels of service that KePRO had approved
before July 1, 1997, and then after Septenber 1, 1997, it is
reasonable to infer, and so found, that the first 60 conbi ned

visits to this patient in fiscal year 1997-98 woul d have been
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pr e- approved had Monef been required to obtain prior
aut hori zati on.

30. The hone health care services that Monef provided to
Loui siana S. between May 9, 1997, and Decenber 30, 1997, for
whi ch the Medicaid Program paid $8,498.17, were nedically
necessary.

Robert M

31. Robert M, a man in his md-40s who received hone
health care from Monef from Novenber 26, 1997, through March 27,
1998, suffered fromarteriosclerosis, hypertension, acute
bronchitis, and schizophrenia. H s residence was an assi sted
living facility ("ALF").’

32. FMQAI gave prior authorization for 61 skilled nursing
and 61 home health aide visits to occur between Novenber 26,
1997, and January 26, 1998. Monef provided 55 nursing and 59
home health aide visits during this period.

33. Monef requested prior approval for 25 skilled nursing
and 63 honme health aide visits for the period fromJanuary 26,
1998, and March 26, 1998. Although prior authorization was
needed for these services, which exceeded the limt for fisca
year 1997-98, there is no evidence in the record that FMQAI
granted Monef's request for approval.

34. FMQAI authorized 23 skilled nursing visits and 30 hone

health aide visits for the period from March 26, 1998, to
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May 28, 1998. However, Monef provided just one skilled nursing
visit during this time, on March 27, 1998.

35. The hone health care services that Monef provided to
Robert M between Novenber 26, 1997, and January 26, 1998, and
on March 27, 1998, were nedically necessary.

36. Lack of nedical necessity was established, however,
for the services provided between January 26, 1998, and March
26, 1998. The Medicaid Programpaid the follow ng clains,
totaling $1,442.49, for this period: One RNvisit, $34.04; 21
LPN visits, $549.99; and 51 hone health aide visits (35 at
$17. 46 api ece and 16 at $15.46 each), $858. 46.

Mari o P.

37. From Novenber 25, 1997, through March 28, 1998,
Mario P., a septuagenarian who was being treated for acute
gastritis, an enlarged prostate, and nental illness, received
home health visits at the ALF where he lived, the services
provi ded by Monef.

38. FMQAI approved 43 skilled nursing and 61 hone health
aide visits for the period from Novenber 26, 1997, through
January 26, 1998; 11 skilled nursing and 62 hone health aide
visits for January 26, 1998, until March 26, 1998; and 25
skilled nursing visits for March 1, 1998, through May 1, 1998
(overl appi ng the i nmedi ately precedi ng period by about three-

and- a-hal f weeks).
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39. The actual nunber of skilled nursing and hone health
aide visits for which the Medicaid Program rei nbursed Monef was
within the pre-approved service |evels for each period.

40. The hone health care services that Monef provided to
Mari o P. between Novenber 26, 1997, and March 28, 1998, for
whi ch the Medicaid Program paid $2,403.33, were nedically
necessary.

Angel S.

41. Angel S. was a man in his mddle 50s who had been
di agnosed with gastroduodenitis (an inflamuation of the stomach
and duodenum) and nental ill ness.

42. Monef obtained prior authorization from KePRO to
provide Angel S. with 34 skilled nursing and 62 hone health aide
visits between Novenber 25, 1997, and January 25, 1998. During
this tinme, the Medicaid Programrei nbursed Monef for 32 skilled
nursing and 44 hone health aide visits.

43. FMQAIl pre-approved 26 skilled nursing and 27 hone
health aid visits for January 25, 1998, through March 25, 1998.
Monef was reinbursed for 20 and 21 such visits, respectively.

44, The hone health care services that Monef provided to
Angel S. between Novenber 25, 1997, and March 25, 1998, for
whi ch the Medicaid Program paid $2,089.12, were nedically

necessary.
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Ana G

45. Wen she was a client of Mnef, Ana G, a wonman in her
60s, was suffering fromacute gastritis and maj or depression.
She lived in an ALF.

46. FMQAIl pre-approved 50 skilled nursing visits and 40
home health aide visits for the period from Novenber 25, 1997,

t hrough January 25, 1998. |In that tinme, Mnef rendered 28
skilled nursing visits and 42 honme health aide visits for which
it received conpensation fromthe Medicaid Program

47. For the period from January 25, 1998, through
March 25, 1998, FMQAlI gave prior authorization for 9 skilled
nursing and no honme health aide visits. During this time, Monef
provided 15 skilled nursing visits and 15 hone heal th aide
visits for which Medicaid paid.

48. The services that Mnef rendered to patient AL Garcia
bet ween Novenber 25, 1997, and March 23, 1998, were nedically
necessary except for 17 hone health aide visits (at $17.46
apiece) and 6 skilled nursing visits (at $24.19 each), making a
total of $441.96 in overpaynents.

Joann N

49. In her late 30s at the tine of the services in

question, Joann N.'s principal diagnosis was najor depression.

She al so suffered from hypertension and a type of diabetes.
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50. Because Joann N.'s prinmary diagnosis was a ment al
illness, the honme health services provided to her may not have
been Medi cai d- conpensabl e due to an exclusion that bars coverage
for mental health and psychiatric services.® The Agency,
however, did not disallow Monef's clains on this basis, relying
i nstead exclusively on the allegation that the services were not
medi cal | y necessary.

51. None of the skilled nursing and honme heal th aide
visits that Mnef provide Joann N. between February 16, 1997,
and Septenber 1, 1997, was pre-approved. There is evidence that
Monef sought KePRO s prior authorization of 26 skilled nursing
and ten or 12 hone health aide visits for the period from
April 16, 1997, to June 16, 1997, but no proof was adduced
showi ng t hat approval was granted.

52. Based on the nunber of conbined visits that Mnef
provi ded both before and after July 1, 1997 (the start of fiscal
year 1997-98), it does not appear that prior authorization was
required. There are no grounds in the record, however, from
which to infer that prior authorization(s) would have been given
i f needed.

53. Accordingly, lack of nedical necessity was established
for all of the hone health services that Mnef provided Joann N,

for which the Medicaid Programpaid a total of $1,705.12.
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C. Watson

54. C. Watson was a teenager with cerebral pal sy and
quadri pl egi a who received care in her hone between May 12, 1997,
and March 31, 1998. The Agency alleges that all of the skilled
nursing services that Monef provide C. Watson were nedically
unnecessary but acknow edges that the hone health aide visits
wer e appropriate and cover ed.

55. The Agency itself pre-approved the hone health care
visits that Monef had requested for the period from May 12,
1997, through June 30, 1997, nanely, 24 skilled nursing and 40
home health aide visits. The Medicaid Programrei nbursed Mnef
for 12 skilled nursing and 38 hone health aide visits nade
during this period.

56. The Agency gave prior authorization for hone health
care to be provided between July 1, 1997, and Septenber 1, 1997.
FMQAI al so pre-approved the foll ow ng services for the sane
period: five skilled nursing visits and 43 honme health aide
visits. Monef was reinbursed for 17 skilled nursing visits made
during this tine.

57. For the periods of Septenber 1, 1997 to Novenber 1,
1997; Novenber 1, 1997 until January 1, 1998; and January 1,
1998 through March 1, 1998, KePRO pre-approved | evels of skilled

nursing services (nine, four, and nine visits, respectively)
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t hat were not exceeded by Medicaid-paid clains for these
services rendered by Monef during the subject timefranes.

58. FMQAI gave prior authorization for four skilled
nursing visits to occur between March 1, 1998 and May 1, 1998,
but Monef did not submt any clains for such services rendered
during this period.

59. Lack of nedical necessity was established for 12
skilled nursing visits made during the period fromJuly 1, 1997
t hrough Septenber 1, 1997. The Medicaid Programpaid a total of
$319.13 for these visits (One RN visit at $31.04 and 11 LPN
visits at $26.19), and this sum constitutes an over paynent
subject to recoupnment. The rest of the skilled nursing visits
t hat Monef furnished to C. Watson were nedically necessary.

Yvette F.

60. Yvette F. was a patient in her 30s suffering from
conplications relating to HV infection. On Christmas Day,
1997, Yvette F. refused nost of the skilled nursing services
t hat had been scheduled, to spend tinme with her famly.

61. The Agency has sought to recoup the $122.16 that the
Medi caid Programpaid for an RN s visit to Yvette F.'s hone on
Decenmber 25, 1997. This sumreflects four hours of service.

62. The nedical records in evidence establish that the

patient's refusal of treatnment occurred after the RN had arrived
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at her residence, and that, despite the patient's refusal of
service, the RN did perform an assessnent on Yvette F. that day.

63. The Agency failed to establish that, under these
circunstances, Mnef is entitled to no reinbursenent. Yet,
common sense instructs that the covered claimshould not
enconpass four hours of services when clearly that nmuch tinme was
not spent on this particular visit. Unfortunately, nothing in
the record, including the parties' |egal argunents, provides
gui dance for resolving this particular problem

64. In the absence both of controlling authority and
evi dence of the actual tine spent, the factfinder has determ ned
that the claimshould be equitably apportioned to do rough
justice, with Mnef being conpensated for one hour of service
and the bal ance returned to the Medicaid Program

65. On this basis, then, lack of nedical necessity has
been shown for three hours of skilled nursing services, making
an over paynent of $91.62.

Rosa P.

66. Rosa P. was a woman in her late 30s with nultiple
heal th probl ens, including uncontrolled diabetes, recurring
infections, renal failure, respiratory insufficiency, and nental
illness. Mnef rendered hone health care to Rosa P. from
Novenber 22, 1996, until February 1, 1998, for which the

Medi cai d Program pai d $24,543. 27 on 1,012 separate cl ai ns.
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67.

The Agency seeks to recoup a little nore than one-

third of the ampbunt previously paid to Monef for this patient's

home health care,
nunber of cl ai ns.
contentions regarding the chall enged cl ai ns.

abbrevi ati on for

of care.

"docunentation.”

al | egi ng a nunber

("Doc."

of grounds to disallow a
The follow ng table sumrari zes the Agency's
IS an
"PC'" is an acronym for plan

The al phanuneric claimidentifiers in the |eft-hand

colum were assigned by the Adm nistrative Law Judge for ease of

reference.)

CLAIMID DATE( S) SERVI CE(S) [ GROUND(S) FOR ALLEGED
DENI AL OVERPAYMENT
RP- 1 11-22-96 Nur si ng No doc. $29. 04
RP- 2 12-9-96, 12- | Aide No doc./ POT not $52. 38
10-96, 12- foll owed (x3)
14-96
RP- 3 12-25-96 to A de No PC rendered $192. 06
1-5- 97 (x11)
RP- 4 1-6-97, 1-7- |Aide POT not $104. 76
97, 1-9-97, foll owed (x6)
1-10-97, 1-
11-97, 1-12-
97
RP-5 1-22-97 to Al | POT not si gned $4, 009. 37
3-22-97 by MD or RN
RP- 6 3-24-97 to Al de No PC rendered $698. 40
5-2-97 (x40)
RP-7 5-2-97 Nur si ng No doc. $29. 04
RP- 8 5-3-97 to 7- |Aide No PC rendered $1, 032.52
4- 97 (x62)
RP-9 7-21-97 to Ai de POT not $87. 30’
7-26- 97 foll owed (x6)
RP-10 8-4-97 to 8 |Aide PC not rendered |$122.22
10- 97 (x7)
RP-11 10-29-97 Nur si ng Docunented only |$31. 04
1 of 2 billed
visits
RP-12 11-3-97 Al de No doc. $17. 46
RP-13 11-4-97 Al de No doc. $17. 46
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RP- 14 11-14-97 Ai de No doc. $17. 46
RP- 15 11-15-97 Ai de No doc. $17. 46
RP- 16 11-16-97 Ai de No doc. $17. 46
RP-17 11-22-97 to |Aide No doc. (x10) $52. 38"
11-26-97 (2 billed
visits per day)
RP-18 12-1-97 Ai de No doc. $17. 46
RP-19 12-2-97 Ai de No doc. $17. 46!
RP- 20 12-3-97 Ai de No doc. $17. 46
RP-21 12-28-97 to Nur si ng POT not signed $1, 724. 37
2- 28- 98 by MD or RN

The total of these all eged overpaynents, w thout adjustnment for
the several mnor arithmetic or typographical errors in the
Agency’s papers, see endnotes 9 - 11, is $7,983.05. Each claim
or claimset will be addressed in turn bel ow.

68. RP-1. The nedical records contain a "Tinme Record
Nursi ng Progress Note" dated Novenber 22, 1997, that docunents a
skilled nursing visit to the patient on that day. Therefore,
the Agency failed to prove its allegation of overpaynent
regardi ng RP-1.

69. RP-2. Included in the patient's records is a "Wekly
Activity Report and Time Slip" for the week begi nni ng Monday,
Decenber 9, 1996, that was filled out by the hone health aide
who cared for Rosa P. during that seven-day period. To keep
track of tasks performed, the forminstructed the aide to check
boxes in a table that cross-referenced particular duties (e.g.
oral hygi ene, change linens, turn & position), which are
described in the left-hand colum, with the days of the week,

which are listed, Mnday through Sunday, in the top row
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70. For the days in question (Decenber 9, 10, and 14,
1996), the aide checked boxes show ng that, anong ot her things,
she had given the patient a shower and assisted her in a
wheel chair, both of which are Medicai d-covered services. See
Par agraphs 133, 137, infra.

71. Handwitten notes inscribed on the Agency's work

papers next to each of the three dates at issue state: "only
p/c [personal care] [is a] shower —not follow ng POT [plan of
treatnment]." The first of these points is incorrect:
assistance with a wheelchair, |ike showering a patient, is a

covered honme heal th ai de service.

72. The plan of care that covered the subject dates
di sproves the second assertion. The witten treatnent plan
expl ains that the honme health aide will "provide personal care,
asst [assist] [with] ADL's [activities of daily Iiving]
i ncl udi ng bath, skin/foot care.”" The aide was following this
course of action on Decenber 9, 10, and 14, 1996.

73. The Agency did not prove an overpaynent in connection
with RP-2.

74. RP-3. The Agency seeks to recoup paynents of $17.46
api ece for 11 honme health aide visits nmade between Decenber 25,
1996 and January 5, 1997, on the ground that the aide did not
perform any covered personal services. Although a dozen such

visits were nmade during this particular period, the Agency's
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wor k papers reveal that the claimfor services rendered on
Decenber 29, 1996, was approved.

75. The aide's tine sheets for the relevant period
substantiate the Agency's allegation, with one exception. The
aide's entry on Decenber 26, 1996, is identical to that of
Decenber 29, 1996, the latter which the Agency correctly deened
sufficient to nake Medicaid financially responsible. On both
days, the aide helped the patient with a tub bath and shanpoo,
whi ch are covered personal services.

76. For the other ten days, review of the aide' s tine
sheets reveal s that many services were rendered in the category
of "light housekeeping" and "meal preparation.” These fal
wi thin the exclusion for "housekeepi ng, honmemaker, and chore
servi ces, including shopping”" and hence are not covered
services. Handbook, at p. 2-6; see also Rule 59G 4.130(8)(a)?2.,
Fl ori da Administrative Code (1996).'% (Curiously, the Agency did
not specifically rely upon this exclusion.)

77. In its Proposed Recormended Order, Mnef points out
that the aide nade a witten notation each day concerning the
patient's voiding of bowel and bl adder. Because the non-
exclusive list of covered hone health aide services included
“"toileting and elimnation," see Rule 59G 4.130(5)(b)3.b.

Fl ori da Adm nistrative Code (1996), it is possible that the aide

was providing a conpensable service during the period in
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guestion. The trouble is, it cannot be determ ned fromthe
evi dence whether the aide actually assisted the patient—er
whet her the aide nerely wote down on the tine sheet what had
been observed regarding the patient's use of the bathroom
facilities.

78. Al though the question is close, it is determ ned that
si nply observing and conmmenting daily about the patient's
elimnation of bodily wastes is not enough, wthout nore, to
constitute a Medi cai d- conpensabl e hone heal th ai de service.?®
Bei ng unabl e on the present record to find that the aide did
nore than watch and wite, it is determ ned that covered
services in the area of "toileting and elimnation" were not
per suasi vely shown to have occurred.

79. Consequently, lack of medical necessity has been
established as to 10 hone health aide visits. The total
overpaynent on RP-3 is $174. 60.

80. RP-4. For the week from Monday, January 6 through

Sunday, January 12, 1997, the Agency alleges that six hone
health aide visits are not covered because the aide failed to
follow the plan of treatnent. Notations on the Agency's work
papers suggest another basis: "only shower - inconplete,”
meani ng, presunmably, that the only covered personal care

provi ded was assi stance in the shower. See discussion regarding

RP-2, supra
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8l1. The aide's tine sheet for the rel evant period
contradicts the Agency's contention. First, bathing assistance
was not the only covered personal care rendered on the days in
guestion. The aide also helped the patient with her wheelchair,
which is a service covered under the rubric of "transfer and
anbul ation.” Rule 59G-4.130(5)(b)3.e., Florida Adm nistrative
Code (1996).

82. Second, the aide's entry for January 8, 1997—+For
whi ch cl ai mthe Agency is not seeking to recover—ts
substantially the sanme as those for the chall enged days. The
only material difference is that on January 8 the aide checked
t he box indicating that she had shanpooed the patient's hair.
Nothing in the Rule or the Handbook, however, provides that a
shower with shanpoo is covered but a shower without shanpoo is
excl uded from coverage, and the Agency failed to prove a factual
basi s, or advance a |ogical one, for drawi ng such distinction.

83. Consequently, the Agency did not establish an
overpaynment with regard to RP-4.

84. RP-5. The nedical records in evidence contain a "Hone

Health Certification and Plan of Care" for Rosa P. that was
si gned and dated, on January 22, 1997, by the RN and by the
patient's attending physician, Dr. John Prior. This plan of
care covers the period fromJanuary 22, 1997 through March 22,

1997.
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85. The Agency did not present any evidence that either
the doctor's or the nurse's signature appearing on this formare
i nauthentic or that either or both failed to sign on January 22,
1997, as recorded.

86. Therefore, the Agency's allegation that the plan of
treatnment for the period in question is invalid was not proved.

87. RP-6. This claimset enconpasses five full weeks plus
five days of hone health aide service, or 40 visits in all. The
Agency al l eges that no covered personal care was provided during
t hese visits.

88. The tinme sheets denonstrate that the aide provided a
covered service, nanely assistance in the shower, on all days
bet ween March 24, 1997 and April 6, 1997, and also on the five
days from April 28 through May 2, 1997. The Agency therefore
failed to prove its allegation as to these 19 visits.

89. The Agency made its case, however, in connection with
the remaining 21 visits fromApril 7 to April 27, 1997
inclusive. The time sheets for these dates do not adequately
document the provision of a covered service.

90. Accordingly, lack of nedical necessity was established
for 21 honme health aide visits at $17.46 each, making a total

over paynent on RP-6 of $366. 66.

27



91. RP-7. The Agency has sought to recover paynent of
$29.04 for an RN visit to the patient on May 2, 1997, all eging
[ ack of docunentation.

92. The nedical records show that on this particul ar date,
an LPN treated the patient from8:00 a.m to 8:45 a.m Later
that sanme day, at 5:00 p.m, an RN arrived to provide care,
whi ch she did, afterwards |eaving the patient’s residence at
5:45 p.m These two visits are docunented in separate "Tine
Record Nursing Progress Note" fornms. The Agency did not
establish that the nursing notes are inauthentic or incredible.?®®

93. Thus, the allegation regarding RP-7 was not proved.

94. RP-8. The Agency contends that 62 hone heal th aide
visits between May 3, 1997, and July 4, 1997, were not
conpensabl e because no covered personal care was provided.

95. The aide's tinme sheets establish that a covered
personal care (assistance in the shower) was given on May 3
t hrough May 17, inclusive (15 visits at $17.46 apiece), and al so
on June 20 through 22, 1997 (three visits at $17.46 each).
Shower assi stance was also provided on May 26 through June 1,
1997 (seven visits at $15.46 each). Skin care, a covered
service, was provided on June 7, 1997 (one visit, $15.46). And
anbul ati on assi stance, a covered personal care service, was
rendered on seven visits fromJune 9, 1997, through June 15,

1997, at $15.46 per visit.
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96. For the remaining 29 visits, however, the aide' s tine
sheets fail adequately to docunent the provision of a covered
service. Ten of these visits were billed at $15.46, the others
at $17.46 api ece.

97. Thus, with respect to RP-8, the Agency established an
over paynent of $486. 34.

98. RP-9. This claimset involves six hone health aide

visits on the dates of July 21 through July 26, 1997, inclusive,
during which, the Agency alleges, the plan of treatnment was not
obeyed. (The Agency did not seek to recoup the paynent nmade for
ai de services rendered on Sunday, July 27, 1997, even though
that date’'s visit is included within the same tinme sheet as the
Monday through Saturday visits, and the services rendered on
July 27 were identical to those perforned earlier in the week.)

99. According to the pertinent tine sheet, covered
personal care services (bathing and assistance wi th anbul ati on)
were provided in connection with the challenged clains.
Further, the plan of treatnent in effect at that tinme stated
that the aide would "assist with personal care, anbul ation
prepare neals, grocery shop, wash clothes, [and] straighten
bedside unit." The time sheet establishes that the aide
conplied wth these instructions.

100. Accordingly, the Agency failed to prove its

al | egati on regardi ng RP-9.
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101. RP-10. The Agency alleges that none of the home
health aide visits from August 4 through August 10, 1997,
entail ed covered personal care services.

102. The aide's tinme sheet for that week, however,
docunents that bathing care, specifically showering, was
provi ded. Because showering the patient is clearly a covered
item the Agency failed to carry its burden of proof in respect
of RP-10.

103. The patient's nedical records contain two "Tine
Record Nursing Progress Note" forns dated Cctober 29, 1997,
whi ch docunment separate RN visits on that date, one lasting from
4:30 p.m to 5:15 p.m, the other from6:00 p.m until 7:40
p. m

104. The Agency therefore did not establish, by a
preponder ance of evidence, its allegation that Mnef had
provi ded docunentary support for only of one of two nursing
visits on Cctober 29, 1997.

105. RP-12, -13, -14, -15, and -16. The Agency all eges

that these five hone health aide visits, occurring over a two-
week period from Novenber 3, 1997 to Novenber 16, 1997, are not
adequat el y docunent ed.

106. The visits of Monday, Novenber 3, and Tuesday,
Novenber 4, 1997, which the Agency chall enges, are reported on

the sanme tine sheet as those of Novenber 5 through 9, 1997,
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whi ch the Agency accepts. The duties perfornmed on each of these
days, both chall enged and unchal | enged, were identical, except
that on Novenber 4 and 8 the ai de shanpooed the patient.

Nuner ous covered personal care services were rendered each day
during the week, including bathing, oral hygiene, skin care, and
assi stance wi th anbul ati on.

107. The duty descriptions on the aide's tinme sheet for
t he week begi nni ng Monday, Novenber 10, 1997—a week t hat
i ncluded three chall enged visits (Novenber 14 through 16)—are
substantially simlar to one another (though the Agency accepted
clainms for Novenber 10 through 13) and nearly identical to those
given for the preceding week. Once again, covered personal care
services rendered consistently throughout the week of
Novenber 10 to 16, 1997, included bathing, oral hygiene, skin
care, and anbul ati on assi st ance.

108. The evidence, therefore, does not support the
Agency's allegation that the services in question were not
adequat el y docunent ed.

109. RP-17. The Agency alleges that home health aide
visits made from Novenber 22 through Novenber 26, 1997, were not
docunented. The nedi cal records denonstrate that one such visit
per day was provided, for a total of five. The records show

further, however, that Mnef was reinbursed for two visits for
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each of the days in question, receiving double the amount to
which it was entitled based on the docunented nunber of visits.

110. The Agency, therefore, has proved an overpaynent of
$87.30 (five visits at $17.46 apiece).

111. RP-18, -19, and -20. The Agency contends that there

is insufficient docunentation for home health visits on
Decenber 1 through 3, 1997. But the aide's tine sheet for the
week begi nni ng Monday, Decenber 1, 1997, adequately establishes
that such visits actually occurred—and that covered persona
care services (bathing, oral hygiene, skin care, and anbul ation
assi stance) were provided during each of them

112. However, as with RP-17, the records show t hat Monef
was reinmbursed for two visits for each of the days in question,
recei ving double the amount to which it was entitled based on
t he docunented nunber of visits.

113. The Agency, therefore, has proved an overpaynent of
$50. 38 (two visits at $17.45 apiece and one billed at $15. 46)
with regard to RP-18, RP-19, and RP-20.

114. RP-21. The Agency seeks to recover paynents for al
nursing services rendered from Decenber 28, 1997 through
February 28, 1998, on the ground that the plan of treatnent for
t he subject period was not signed and dated by the attending

physi ci an, as required.
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115. In fact, the pertinent treatnment plan was signed by a
Dr. Roxana Lopez, and by the RN. Neither signature, however,
was dated. Thus, the Agency is correct in its assertion that
the plan of treatnent is deficient.

116. But, the record also contains a letter from KePRO
dat ed Decenber 29, 1997, which grants prior authorization for
124 skilled nursing and 61 home health aide visits for the
period from Decenber 28, 1997 through February 28, 1998.
According to this letter, Mnef's request for pre-approval was
made on Decenber 22, 1997.

117. One of the itenms that nust be submitted to the peer-
review organi zation with a request for prior authorization is
the witten plan of treatnent. Thus, it is reasonable to infer,
and so found, that KePRO had in its possession the deficient
plan of treatnent and, in granting prior authorization,
over|l ooked the fact that the doctor had not dated her signature.

118. Monef did not urge that KePRO s pre-approval of the
services in question effected a wai ver of the Agency's right to
di sal l ow t he ensuing clainms based on what is, in these

circunstances, clearly a technicality,?®

or that the Agency
shoul d be estopped fromraising this particul ar objection,
although little imagination is required to perceive the

potential nerit in either argunent.
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119. It is not necessary to reach wai ver or estoppel
i ssues, however, for KePRO s approval letter establishes
persuasi vely that the doctor and the nurse signed the plan of
treat nent before Decenber 29, 1997—and hence at or before the
start of care and services thereunder. Plainly, in other words,
the attendi ng physician tinely approved the plan of treatnent,
even though she failed to date her signature.

120. Under the particular facts of this case, therefore,
where the treatnent plan is in substantial conpliance wth the
requi renents, and neither the Medicaid Program nor the patient
suffered any conceivable prejudice as a result of a denonstrably
harm ess (on these facts) and unintentional deficiency, it is
determ ned that the Agency has failed to prove a sufficient
basis to recoup paynents totaling $1,724.37 for pre-approved,
medi cal |y necessary services that were actually provided to an
eligible patient.

121. The followi ng table summari zes the foregoing findings

relating to clainms for services to Rosa P

CLAIM I D DATE( S) SERVI CE(S) | GROUND(S) FOR ACTUAL
DENI AL OVERPAYMENT

RP-1 11-22-96 Nur si ng No doc. $0
RP- 2 12-9-96, 12- |[Aide No doc./POT not $0

10-96, 12- foll oned (x3)

14-96
RP- 3 12-25-96 to A de No PC rendered $174. 60

1- 5- 97 (x11)
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RP-4 1-6-97, 1-7- |[Aide POT not $0
97, 1-9-97, foll onwed (x6)
1-10-97, 1-
11-97, 1-12-
97
RP-5 1-22-97 to Al l POT not signed $0
3-22-97 by MD or RN
RP- 6 3-24-97 to A de No PC rendered $366. 66
5-2-97 (x40)
RP- 7 5-2-97 Nur si ng No doc. $0
RP- 8 5-3-97 to 7- | Aide No PC rendered $486. 34
4- 97 (x62)
RP-9 7-21-97 to Ai de POT not $0
7-26- 97 fol |l onwed (x6)
RP-10 8-4-97 to 8 |Aide PC not rendered |$0
10-97 (X7)
RP-11 10-29-97 Nur si ng Docunented only | $0
1 of 2 billed
vVisits
RP-12 11-3-97 Ai de No doc $0
RP-13 11-4-97 A de No doc $0
RP- 14 11-14-97 A de No doc $0
RP-15 11-15-97 Ai de No doc $0
RP-16 11-16-97 A de No doc $0
RP-17 11-22-97 to | Aide No doc. (x10) $87. 30
11-26-97 (2 billed
visits per day)
RP-18 12-1-97 Al de No doc $17. 46
RP-19 12-2-97 Ai de No doc $15. 46
RP-20 12-3- 97 A de No doc. $17. 46
RP-21 12-28-97 to Nur si ng POT not signed $0
2-28-98 by MD or RN

The Agency, in sum proved overpaynents totaling $1,165.28 in
relation to Rosa P

The Bottom Li ne

122. The Agency established that Monef received
over paynments in connection with six patients. The follow ng

tabl e summari zes these over paynents.
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PATI ENT NAME GROUND(S) FOR DENI AL | OVERPAYMENT
Robert M No nedi cal necessity | $1,442.49
Ana G No nedi cal necessity | $441. 96
Joann N. No nmedi cal necessity | $1, 705. 12

C. Watson No nedi cal necessity | $319.13
Yvette F. Service refused $91. 62

Rosa P. Mil tiple $1, 165. 28

Accordingly, the Agency is entitled to recover from Monef the
principal sum of $5, 165. 60.

CONCLUSI ONS OF LAW

123. The Division of Adm nistrative Hearings has personal
and subject matter jurisdiction in this proceeding pursuant to
Sections 120.569 and 120.57(1), Florida Statutes.

124. The burden of establishing an all eged Medicaid
over paynent by a preponderance of the evidence falls on the

Agency. South Medical Services, Inc. v. Agency for Health Care

Adm ni stration, 653 So. 2d 440, 441 (Fla. 3d DCA 1995);

Sout hpoi nte Pharmacy v. Departnent of Health and Rehabilitative

Services, 596 So. 2d 106, 109 (Fla. 1st DCA 1992).

125. Al though the Agency bears the ultimte burden of
per suasi on and thus must present a prima facie case through the
i ntroduction of conpetent substantial evidence before the

provider is required to respond, Section 409.913(21), Florida
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Statutes, provides that "[t]he audit report, supported by agency
wor k papers, show ng an overpaynent to the provider constitutes
evi dence of the overpaynent."” Thus, the Agency can nake a prina
facie case nerely by proffering a properly supported audit
report, which nust be received in evidence. See Maz

Pharmaceuticals, Inc. v. Agency for Health Care Adm nistration,

DOAH Case No. 97-3791, 1998 W 870139, *2 (Recommended Order

i ssued Mar. 20, 1998); see also Full Health Care, Inc. v. Agency

for Health Care Adm ni stration, DOAH Case No. 00-4441, 2001 W

729127, *8-9 (Recommended Order issued June 25, 2001).

126. In addition, Section 409.913(21), Florida Statutes,
hei ghtens the provider's duty of producing evidence to neet the
Agency's prima facie case, by requiring that the provider cone
forward with witten proof to rebut, inpeach, or otherw se
underm ne the Agency's statutorily-authorized evidence; it
cannot sinply present witnesses to say that the Agency | acks
evi dence or is m staken.

127. The pertinent statutes, rules, Handbook, and Medi caid
Provi der Rei nbursenent Handbook that were in effect during the

audit period govern this dispute. See Toma v. Agency for Health

Care Adm nistration, DOAH Case No. 95-2419, 1996 W. 1059900, *23

(Recommended Order issued July 26, 1996) (adopted in toto,

Sept. 24, 1996, 18 F. A L.R 4735).
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128. The rel evant provisions of the governing statutes,
rul es, and Handbook (which were cited and, at tines, quoted in
the foregoing Findings of Fact) are clear and unanbi guous as a
matter of |aw, capable of being relied upon, and applied to the
historical events at hand, w thout a sinultaneous exam nation of
extrinsic evidence or resort to principles of interpretation.

129. Accordingly, sone findings of fact followed directly
from t he unanbi guous | anguage of Rule 59G 4. 130, Florida
Adm ni strative Code (1996); the plain provisions of Section
409.913, Florida Statutes; and the clear ternms of the Handbook.
To the extent these fact findings are deened to constitute or
reflect |egal conclusions, they are hereby incorporated by
reference as if set forth in this Conclusions of Law section of
t he Reconmended Order and adopted as such.

130. The fact findings also were infornmed by several
statutory, rule, and Handbook provisions that were not set forth
at length in Findings of Fact above. The nost inportant of
t hese are quot ed bel ow.

131. Section 409.913, Florida Statutes (1997), provides in
pertinent part:

(1) For purposes of this section, the
term

(c) "Medical necessity" or "medically
necessary" nmeans any goods or services
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necessary to palliate the effects of a
termnal condition, or to prevent, diagnose,
correct, cure, alleviate, or preclude
deterioration of a condition that threatens
life, causes pain or suffering, or results
inillness or infirmty, which goods or
services are provided in accordance with
general |y accepted standards of nedica
practice. For purposes of determ ning

Medi cai d rei nbursenent, the agency is the
final arbiter of nedical necessity.

Det ermi nati ons of medi cal necessity nust be
made by a |icensed physician enpl oyed by or
under contract with the agency and nust be
based upon infornmation available at the tine
t he goods or services are provided.

* * *

(5) A Medicaid provider is subject to
havi ng goods and services that are paid for
by the Medicaid programreviewed by an
appropri ate peer-revi ew organi zation
desi gnated by the agency. The witten
findings of the applicable peer-review
organi zation are adm ssible in any court or
adm ni strative proceedi ngs as evi dence of
medi cal necessity or the |ack thereof.

* * *

(7) Wen presenting a claimfor paynent
under the Medicaid program a provider has
an affirmative duty to supervise the
provi si on of, and be responsible for, goods
and services clainmed to have been provi ded,
to supervise and be responsible for
preparation and subm ssion of the claim and
to present a claimthat is true and accurate
and that is for goods and services that:

* * *

(b) Are Medicaid-covered goods or
services that are nedically necessary.

* * *
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(f) Are docunmented by records nade at the
time the goods or services were provided,
denonstrating the nmedi cal necessity for the
goods or services rendered. Medicaid goods
or services are excessive or not nedically
necessary unl ess both the nedical basis and
the specific need for themare fully and
properly docunented in the recipient's
medi cal record.

(10) The agency may require repaynent for
i nappropriate, nedically unnecessary, or
excessi ve goods or services fromthe person
furni shing them the person under whose
supervi sion they were furnished, or the
person causing themto be furnished.

132. Rule 59G 1.010(166), Florida Adm nistrative Code,
anplifies the statutory definition of medical necessity and
provi des:

“"Medi cally necessary” or "nedica
necessity" neans that the nedical or allied
care, goods, or services furnished or
ordered nust:

(a) Meet the follow ng conditions:

1. Be necessary to protect life, to
prevent significant illness or significant
disability, or to alleviate severe pain;

2. Be individualized, specific, and
consistent with synptons or confirned
di agnosis of the illness or injury under
treatnent, and not in excess of the
patient's needs;

3. Be consistent with generally accepted
pr of essi onal nedi cal standards as determ ned
by the Medi caid program and not
experinmental or investigational;

4. Be reflective of the |evel of service
that can be safely furnished, and for which
no equally cost effective and nore
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conservative or less costly treatnment is
avai | abl e st at ew de;

5. Be furnished in a manner not primarily
i ntended for the conveni ence of the
recipient, the recipient's caretaker, or the
provi der.

(b) "Medically necessary” or "nedical
necessity" for inpatient hospital services
requi res that those services furnished in a
hospital on an inpatient basis could not,
consistent wth the provisions of
appropriate medi cal care, be effectively
furni shed nore econom cally on an outpatient
basis or in an inpatient facility of a
different type.

(c) The fact that a provider has
prescri bed, recomended, or approved nedi cal
or allied care, goods, or services does not,
initself, nake such care, goods or services
nmedi cal |y necessary or a medi cal necessity
or a covered service.

133. Rule 59G-4.130(5), Florida Adm nistrative Code
(1996), in effect during the audit period, provided as foll ows:

Covered Services. The follow ng in-hone
services are covered under the fee-for-
servi ce hone heal th program

* * *

(b) Home health aide visits.

1. To be reinbursed, hone health aide
visits, to children or adults, nust be:

a. Medically necessary, prescribed by the
attendi ng physician and provided in
accordance with a physician-approved witten
treatnent plan; and

b. Provided under the supervision of a
regi stered nurse;

2. The tasks required to be perfornmed by
the honme health aide nust be specified in
witing by the registered nurse and nust be
consistent with the physician approved pl an
of treatnent.
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3. Exanples of services that require the
skills of a honme heal th aide included:

a. Bathing, (includes tub, shower or bed
bat h) ;

b. Toileting and elim nation;

Nai | and skin care;

Oral hygi ene;

Transfer and anbul ati on;

Range of notion and positioning; and
Oral feeding and fluid intake.

@~ooo

134. Rule 59G-4.130(6), Florida Adm nistrative Code
(1996), which dealt with “Service Limtations,” provided, in
part, as follows:

(a) Hone visits are limted to no nore than
three licensed nurse visits and one hone
health aide visit per day per eligible
recipient. The licensed nurse visits shal
be the | owest skill level that wll
adequately and appropriately neet the needs
of the recipient.

(b) Honme health visits are limted to a
maxi mum of 60 visits per fiscal year. An
exception to the maximumlinmt on hone
health visits shall be granted only by prior
aut hori zation fromthe agency or agency

desi gnees, based on nedi cal necessity.

135. Rule 59G-4.130(7), Florida Adm nistrative Code
(1996), contained the follow ng rel evant provi sions pertaining
to plans of treatnent:

(a) Al services furnished under the fee-
for-service hone health program nust be
furni shed in accordance with an

i ndividualized witten plan of treatnent
established by the attendi ng physician.
Services which are provided before the
attendi ng physician signs the treatnent plan
shall be considered to be provided under a
pl an established and approved by the
attendi ng physician where there is a signed
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verbal order fromthe physician for the
service(s) docunented in the nedical record.
The plan of treatnment nust be signed and
dated by he recipient's attendi ng physician
wthin 14 days of the start of care and
servi ces.

* * *

(c¢) . . . . The plan nust be reviewed at
| east every 62 days and when the condition
of the recipient changes.

(d) The treatnent plan nust specify:

* * *

5. Certification of nedical necessity for
i n-hone services|[.]

* * *

(e) The treatnent plan nust be personally
si gned and dated by the attendi ng physici an.

136. Rule 59G 4.130(8), Florida Adm nistrative Code
(1996), set forth exclusions from Medi caid coverage, as follows:

(a) The follow ng services are excl uded
from coverage under the fee-for-service hone
heal t h program

1. Transportation;

2. Housekeepi ng and chore services not
related to nedi cal necessity;

Mental health and psychiatric services;
Escort services;

Soci al servi ces;

Meal s on wheel s;

Nor mal newborn services;

Hearing ai de services;

. Therapy services for recipients 21 years
and ol der; and

10. Private duty nursing or personal care
services for recipients 21 years and ol der
and

11. Hone health services provided to
recipients residing in comunity residenti al
homes, adult congregate living facilities

©OND AW
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(ACLFs), foster care facilities, group
homes, internediate care facilities for the
mental |y retarded/ devel opnental |y di sabl ed
(ICF/MR-DD), nursing facilities, or

hospi tal s when those services duplicate
services that are required to be provided by
such residents, facilities or institutions.

137. The Handbook defined Medi cai d conpensabl e hone health

ai de services to include:

assisting with the change of a col ostony
bag;

assisting with transfer or anbul ati on;
reinforcing a dressing;

assisting the individual with prescribed
range of notion exercises which have been
taught by the RN

assisting with an ice cap or collar;
conducting urine test for sugar, acetone
or al bum n;

measuring and preparing special diets; and
provi di ng oral hygi ene.

Handbook, at p. 2-8.
138. The Handbook listed the followi ng services for which
Medi caid woul d not pay:

audi ol ogy servi ces;

housekeepi ng, honenaker, and chore
services, including shopping;

nmeal s-on- wheel s;

mental health and psychiatric services;
nor mal newborn services;

respite care;

services which can be safely, effectively

and efficiently obtained outside the
reci pient's place of residence;

services provided by a fam |y nenber or
t he caregiver, including baby-sitting;
services to a recipient in a comunity
residential facility when those services
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duplicate services the facility or
institution is required to provide;
soci al services;

transportati on services.

Handbook, at p. 2-6.

139. As set forth in the Findings of Fact above, upon
review of the relevant rules, statutes, and Handbook provi sions,
as applied to the facts at hand, it has been determ ned as a
matter of ultimate fact that the Agency established the
exi stence of Medicaid overpaynents to Monef totaling $5, 165. 60.

RECOMIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the Agency enter a final order
requiring Monef to repay the Agency the principal anount of
$5, 165. 60.

DONE AND ENTERED this 14th day of November, 2001, in

Tal | ahassee, Leon County, Flori da.

JOHN G VAN LANI NGHAM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings
this 14th day of Novenber, 2001
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ENDNOTES

'/ The Rule in effect during the audit period required that a
treatnment plan specify, anong other things, "[c]ertification of
medi cal necessity for the in-honme services.”" Rule 59G
4.130(7)(d)5., Florida Adm nistrative Code (1996). Accordingly,
t he approved plan of treatnment form entitled "Hone Health
Certification and Plan of Care," included a box, which was

| ocated next to the line for the attendi ng physician's
signature, that contained the foll ow ng | anguage:

| certify/recertify that this patient is
confined to his/her hone and needs
intermttent skilled nursing care, physical
t herapy and/ or speech therapy or continues
to need occupational therapy. The patient
is under ny care, and | have authorized the
services on this plan of care and wl|
periodically review the plan

In addition, the formwarned that "[a] nyone who m srepresents,
falsifies, or conceals essential information required for
paynent of Federal funds may be subject to fine, inprisonnent,
or civil penalty under applicable Federal |aws.

2] The Agency sought to dininish the significance of the peer-
revi ew organi zations' findings by (a) enphasizi ng the undi sputed
fact that prior authorization is not based upon the patient's
entire nmedical record and (b) arguing, correctly, that a peer-
revi ew organi zation's determ nati on of medi cal necessity is not
bi nding on the Agency. See Section 409.913(1)(c), Florida
Statutes ("For purposes of determ ning Medicaid rei nbursenent,
the agency is the final arbiter of medical necessity."). These
separate but interrelated points nmerit discussion.

Concerni ng the data upon which prior authorizations are
based, the Agency's position is accurate but, w thout nore, is
not a persuasive basis for discounting the peer review
organi zations' opinions. This is because a peer-review
organi zation acts on behal f, and under the direction, of the
Agency. The Agency obviously can dictate to its designee the
nature and scope of information that a provider must submt to
obtain pre-approval. Thus, while it is true that providers
requesting prior authorization are not required to submt
conplete nmedical files, it is equally true that the required
information conprises all that the Agency considers to be
sufficient for a neaningful pre-determ nation of nedical need—
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otherwi se, there would be little point in requiring prior
aut hori zati on.

That said, the legislature plainly has granted the Agency
t he power to second-guess a peer-review organi zation. Several
ci rcunstances in which the Agency mght legitimtely disregard a
prior authorization come quickly to mind. First, a particular
patient's conplete file could contain information that, if known
to the peer-review organi zati on, reasonably woul d have affected
the finding of nedical necessity. Second, it is possible that a
provi der m ght have m sled the peer-review organi zati on by
m srepresenting or omtting material facts. Third, the Agency
m ght genuinely disagree with the peer-review organi zati on,
reaching a different, but logically and factually sustai nabl e,
concl usi on based upon the sanme required data that were made
avai l abl e to the designee.

But the Agency cannot be allowed arbitrarily to exercise
its authority to overrule the peer-review organization. 1In a
formal adm nistrative hearing, the Agency nust prove one of the
foregoing (or sonme other reasonable) grounds in support of a
determination that the peer-review organi zation's finding of
medi cal necessity should be given | ess weight than the Agency's
contrary concl usi on.

In this case, a preponderance of evidence shows that Monef
provided to the peer-review organi zations all of the required
information, and that the data it submitted were true; Mnef, in
ot her words, was blanmeless in ternms of its conpliance with the
procedures for prior authorization. The Agency failed to
denonstrate, for any patient, that additional information in the
nmedi cal records, not provided to the peer-review organizati on,
woul d have nmade a difference in the assessnent that led to prior
aut hori zation. The Agency likewi se failed to establish any
reasons for its many di sagreenents with the peer-review
organi zations' findings of medical necessity. 1In short, the
Agency failed to underm ne the prior authorizations or otherw se
justify departing fromthem

3/ By stipulating to the summary presentation of Dr.

Sul | enburger's ultimte opinion, which obviated the need for his
taking the stand, Monef waived the hearsay objection. As for

t he attendi ng physicians' certifications of nmedical necessity
(and the peer-review organi zations' prior authorizations), these
were all contained within the exhibits that the Agency, w thout
obj ection, noved unqualifiedly into evidence. Having offered
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the proof, the Agency waived any hearsay objections it m ght

ot herwi se have asserted. See Chler v. United States, 529 U. S
753, 755, 120 S. Ct. 1851, 1853 (2000)("Cenerally, a party

i ntroduci ng evi dence cannot conplain on appeal that the evidence
was erroneously admtted."). Put another way, the Agency cannot
successfully argue that its own exhibits are insufficient to
support findings of fact—mnot, at |east, where the docunents
were introduced w thout any expressed limtations of purpose.
This situation is clearly distinguishable fromthat which arises
when the party agai nst whom hearsay was offered, having failed
timely to object at hearing, subsequently challenges a fact
finding based on the "unobjected-to hearsay." See Harris v.
Gane _and Fresh Water Fish Conm ssion, 495 So. 2d 806, 808 (Fla.
1st DCA 1986) (notw t hstandi ng appellant's failure to object at
hearing to introduction of hearsay evidence, agency's order was
reversed because findings were based solely on inadm ssible
hearsay); Scott v. Departnent of Professional Regulation, 603
So. 2d 519, 520 (Fla. 1st DCA 1992) (appellant's failure to
appear at hearing did not preclude her from successfully raising
hearsay objection on appeal); but see Tri-State Systens, Inc. V.
Departnment of Transportation, 500 So. 2d 212, 215 (Fla. 1st DCA
1986), rev. denied, 506 So. 2d 1041 (1987)("[A]s unobjected-to
hearsay the testinony becane part of the evidence in the case
and was usabl e as proof just as any other evidence, limted only
by its rational persuasive power.")

4 Rule 59G 1.010(166)(c), Florida Adnministrative Code,
provides: "The fact that a provider has prescri bed,
recormmended, or approved nedical or allied care, goods, or
services does not, in itself, make such care, goods or services
medi cal |y necessary or a nedical necessity or a covered
service."

°/  Monef elicited the testimny of its owner and Director of
Nursing, Nse Essiet, R N, on the nedical necessity for sone of
the services in question. Unfortunately for Mpnef, M. Essiet
was not called as an expert witness, and, nore inportant, her
testinony | acked specificity. Although Ms. Essiet appeared as a
lay witness, that al one would not have precluded the trier from
relying upon her testinony as against that of the Agency's
expert. See Weygant v. Fort Meyers Lincoln Mercury, Inc., 640
So. 2d 1092, 1094 (Fla. 1994)("[When jurors are faced with |ay
testinmony which is in conflict with expert nedical testinony, it
is within their province to reject the expert testinony and base
their verdict solely on the lay testinony."). Here, however,
the factfinder ultimately determ ned that M. Essiet's testinony,
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t hough bel i evable, was not sufficiently persuasive, taken as a
whol e, to refute the Agency's contrary expert opinion evidence,
as presented through the parties' stipulation.

6/ The term “skilled nursing” is used herein to refer,
collectively, to RN and LPN visits. Alnost uniformy, the prior
aut hori zations given for the services at issue in this case were
specifically for RN visits rather than LPN visits, yet in actual
practice the latter significantly outnunbered the forner.
Because the Rule in effect at the tinme Iimted Medicaid coverage
for nurse visits to “the Iowest skill level that will adequately
and appropriately nmeet the needs of the recipient,” see Rule
59G 4.130(6)(a), Florida Adm nistrative Code (1996), it is
under st andabl e that Monef frequently used LPNs in place of RNs.
None of the disputed clainms, it should be noted, involved
Monef’'s use of RNs to carry out pre-approved LPN visits, which
(unlike the reverse situation at hand) woul d raise serious
coverage questions. There being no basis in the record for

di stingui shing between RN visits and LPN visits for present

pur poses, then, the inclusive term*“skilled nursing” is
appropri at e.

'l Several of the patients for whom Monef provided the

chal  enged services lived in ALFs, and this fact in many

i nstances appears to have been a factor, if not a decisive one,
in the Agency’s determ nations that these patients received care
that was not nedically necessary. As the applicable Hone Health
Servi ces Coverage and Limtations Handbook (“Handbook”) nakes

cl ear, however, ALFs were anong the places of residence where a
person could live and be eligible for hone health services under
the Medicaid Program Handbook, at p. 2-3; see also Rule 59G
4.130(3)(a)2., Florida Adm nistrative Code (1996). Thus, the
fact that a patient lived in an ALF could not, w thout nore,
justify a finding that hone health services provided himwere
not medically necessary. Further, while there was, as would be
expected, an exclusion for hone health services provided to ALF
residents that duplicated services which the facility was
required to provide, see Rule 59G 130(8)(a)l1l1., Florida

Adm ni strative Code (1996), the Agency did not invoke this
exclusion, nor did it prove such duplication of services in
regard to any patient.

8/ See Handbook, at p. 2-6; see also Rule 59G 4.130(8)(a)3.,
Fl ori da Adm nistrative Code (1996).
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%/ Based on the number of visits during the referenced period
and anmount paid for each claim the alleged overpaynent shoul d
be $104. 76.

19/ Based on the nunber of visits during the referenced period
and anmount paid for each claim the alleged overpaynent shoul d
be $174. 60.

1/ Monef was reinbursed $15.46 for this visit.

12/ Meal preparation would be covered if the task entailed the

"measuring and prepar[ation] [of a] special diet[]." Handbook,

at p. 2-8.  None of the nedical records, docunents, or other

evi dence, however, suffices to show that this patient—er any of
t he ot hers—+ecei ved speci al neal s.

13/ Neither the applicable Rule nor the Handbook describes the
services that conprise "toileting and elimnation." For

gui dance, the undersigned reviewed Rule 59A-8.002(3)(f), Florida
Adm ni strative Code, which defines the term"toileting" in a
different, but related, regulatory context. There, "toileting"
is enunerated as one of the chores that a hone health ai de may
perform when providing "assistance with activities of daily
[iving" and is defined to nean:

Rem ndi ng the patient about using the
toilet, assisting himto the bathroom

hel ping to undress, positioning on the
comode, and hel ping with rel ated personal
hygi ene, including assistance with changi ng
of an adult brief. Also includes assisting
wi th positioning the patient on the bedpan,
and hel ping with rel ated personal hygi ene.

Rul e 59A-8.002(3)(f), Florida Adm nistrative Code. Recognizing
that this Rule does not control the instant dispute, the
under si gned neverthel ess found persuasive the fact that this
broad definition of "toileting" makes no nention of observing
and comenting upon the patient's use of the toilet.

4 On these days, the aide perfornmed sone unspecified task in
connection with the patient's novenent that was reported sinply
as "other"” on the tinme sheet. Wthout nore detail, however,
this is not sufficient evidence of a covered service, because
the factfinder can only guess at what assistance, if any, the
ai de nmay have provided the patient.
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3 Inits Proposed Recormended Order, Monef declared that it

was unable to refute the Agency's position on this alleged
overcharge. Having determ ned before receiving Mnef's post-
heari ng papers that the Agency's allegation regarding this
paynent was not true, however, the undersigned declined to
change a correct finding of fact that is anply supported by
subst anti al conpetent evidence.

18/ pointing out that the Agency's argument here rests on a
technicality is not to belittle the Agency's position—+rules are
rules, after all, and those who seek Medicaid noney nust follow
them even the technical ones. On the other hand, when a

provi der plainly has been attenpting to follow the nyriad

Medi caid rul es and has been tripped up by an inadvertently
over |l ooked detail, and when the deficiency is clearly a harm ess
error that caused no discernable prejudice to the Mdicaid
Programor the patient, requiring the provider to forfeit
paynents for conpetently perforned, nedically necessary services
woul d serve no constructive purpose, would strike nost fair-

m nded peopl e as unreasonabl e and perhaps arbitrary or

caprici ous—and mght result in the unintended consequence of
causi ng sone providers to avoid caring for Medicaid patients.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Reconmended Order should be filed with the agency that
will issue the Final Order in this case.
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